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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless fhe Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seg.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricutural Commodities Act, 1930 (7 U.S: C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3168) 


In re FRANCIS R. MILLER, d/b/a KUENSTER LIVESTOCK COMMIS- 
SION COMPANY. P&S Doc. No. 2011. Decided June 5, 1952. 


Cease and Desist—Unfair, Unjustly Discriminatory 

and Deceptive Practices—False Entries in Reports 

and Records—Failure to Render Reasonable Stock- 

yard Services—Unjust Preferences or Advantages— 
Books and Records—Consent Order 


Where respondent was charged with certain violations of the act and filed 
a plea of nolo contendere and consented to the issuance, without a hear- 
ing, of a cease and desist order, upon the recommendation of complainant, 
the order consented to by respondent is entered directing respondent 
to cease and desist from (1) making false entries or statements of fact 
in reports and records required to be submitted under the act, (2) failing 
to keep proper accounts, records and memoranda, (8) failing to render 
reasonable services in connection with the selling and handling of live- 
stock consigned to respondent for sale on a commission basis, and (4) 
giving certain dealers unjust preferences or advantages in connection 
with the sale of livestock by respondent. 

. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Messrs. Turner, Hunt and DeBolt, of Chicago, Illinois, for 
respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, initiated by an order of inquiry and notice 
of hearing filed by the Director of the Livestock Branch, Pro- 
duction and Marketing Administration on November 7, 1951. Re- 
spondent is charged with wilfully violating sections 304, 307, 
312(a) and 401 of the act and section 10 of the so-called Federal 
Trade Commission Act, which section is incorporated in and made 
a part of the Packers and Stockyards Act by section 402 of the 
latter act. Respondent filed an answer to the order of inquiry on 
November 30, 1951, denying the charges and requesting an oral 
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hearing. Subsequently, on May 12, 1952, respondent, through his 
attorneys, filed an amended answer in which he admitted and con- 
sented to the jurisdiction of the Secretary of Agriculture, entered 
a plea of nolo contendere to the charges contained in the order of 
inquiry, and consented to the issuance, without a hearing, of a 
cease and desist order “with respect to the matters and things 
referred to in the Order of Inquiry and Notice of Hearing”. The 
Livestock Branch, by its attorney, has recommended that the order 
consented to by respondent be entered. 


FINDINGS OF FACT 


*. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission basis 
at the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. Respondent wilfully made, or caused to be made, a false 
entry or false statement of fact in the “Indemnitor and Loan 
Statement To Accompany Application For Registration’, which 
he submitted to the Secretary of Agriculture with his applica- 
tion for registration under the act dated January 27, 1949, in that 
in the said Indemnitor and Loan Statement in response to the 
question “Has any member of the trade through loans or advances 
provided capital for your business?”, respondent answered in the 
negative, whereas in fact capital was provided for respondent’s 
business by a member of the trade, to wit, Ira Solomon, a regis- 
tered dealer at the stockyard, through a loan of approximately 
$8,650.00 made on or about January 1, 1949. 


4. Respondent wilfully made, or caused to be made, false en- 
tries or false statements of fact in his annual reports filed with 
the Secretary of Agriculture for the years 1949 and 1950, in that 
respondent failed to disclose in such annual reports as a liability 
a loan made by Ira Solomon, a registered dealer at the stockyard, 
of approximately $8,650.00, less the payments made by respond- 
ent on the loan principal during the respective years. 


5. Respondent, during the years 1949 and 1950, failed to keep 
accounts, records, or memoranda which fully and correctly dis- 
closed all transactions involved in his business at the stockyard, 
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in that during the said years, respondent’s accounts, records, and 
memoranda failed to indicate the source of a loan to respondent 
of approximately $8,650.00. 


6. Respondent, during the month of October, 1949, failed to 
render reasonable services in connection with the selling, weigh- 
ing, and handling of livestock consigned to, or planted with, re- 
spondent for sale on a commission basis by permitting certain 
registered dealers, to wit, John B. Snyder and Ralph M. Blake- 
more, partners, doing business as Snyder and Blakemore, Ira 
Solomon, James J. Corrigan, and Clay H. Barnett, to perform cer- 
tain of the functions required to be performed by respondent as 
a registered market agency, in that respondent permitted the said 
dealers: 


“(a) To handle and weigh hogs consigned by various country 
shippers to respondent for sale on a commission basis, 


*(b) To sell hogs personally which they had planted with re- 
spondent for sale on a commission basis, and 


(c) To yard and otherwise handle hogs consigned to respond- 
ent by country shippers and hogs planted by dealers with re- 
spondent for sale on a commission basis. 


7. Respondent, during the months indicated in the tabulation 
below, and at divers other times during the years 1949 and 1950, 
gave the registered dealers specified in such tabulation and other 
dealers unfair, unjust, or discriminatory preferences or advan- 
tages in connection with the feeding of hogs planted by such deal- 
ers with the respondent for sale or resale, in that the respondent 
assessed such dealers feed charges which were less than those as- 
sessed country shippers: 


Per Head Feed Charges Assessed 
Dealers 


Country Snyder & Tra 
Date Shippers Blakemore Solomon 


July 1949 $0.134 $0.056 $0.057 
November 1949 0.145 0.064 ete 
November 1950 0.173 0.051 cds 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3, 4, 5, 6, 
and 7 hereof, it is concluded that respondent has wilfully violated 
sections 304, 307, 312(a) and 401 of the act and section 10 of the. 
so-called Federal Trade Commission Act, 
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Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set forth in the 
Findings of Fact. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly disclose all transactions involved in his busi- 
ness at the stockyard. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3169) 


In re PRODUCERS LIVESTOCK COMMISSION COMPANY, INC. P&S 
Doc. No. 2001. Decided June 12, 1952. 


Suspension of Registration—Cease and Desist 

Violations of Act—Unlawful Use of Funds— 

Operating Business While Insolvent—Operating 
Business Without Furnishing Bond 


Where respondent was charged with certain violations of the act by (1) 
using funds received as proceeds of sales of livestock sold on commission 
for any purpose except payment of lawful marketing charges in con- 
nection with the sales and remittance of net proceeds to shippers, (2) 
operating while insolvent, and (3) operating without maintaining a 
bond accepted in accordance with the act and regulations, respondent is 
ordered to cease and desist from the said violations of the act and its 
registration is suspended for 30 days and thereafter until respondent 
has submitted satisfactory evidence of its solvency, and a bond accept- 
able under the act and regulations. 


. Lowell E, Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Maurice Brooks, of Abilene, Texas, for respondent. Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C, 181 et seg.), hereinafter called the act. 
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It was instituted by a complaint filed with the Hearing Clerk, Of- 
fice of the Solicitor, on August 8, 1951, by the Director of the 
Livestock Branch, Production and Marketing Administration. The 
respondent, Producers Livestock Commission Company, Inc., of 
Abilene, Texas, was charged with illegally using funds belonging 
to its shippers after having agreed not to do so, with being in- 
solvent, and with failing to furnish the required bond. Through 
W. O. Kemper, its president, respondent filed an answer on Sep- 
tember 4, 1951, stating that it had not misused funds, that figures 
concerning insolvency in the complaint were incorrect, and that 
one bond had not been approved but another had been applied for. 
On February 27, 1952, the proceeding was assigned to Hearing 
Examiner Jack W. Bain, who on February 29 set an oral hearing 
for March 21, 1952, in Abilene, Texas. 

The hearing was held at the appointed time and place. Lowell 
E. Miller of the Washington office, Office of the Solicitor, appeared 
as counsel for the complainant, and Maurice Brooks, of Abilene, 
Texas, as counsel for the respondent. Two officials of the Fort 
Worth office of the Livestock Branch testified for the complainant, 
and respondent’s president and auditor testified for the respond- 
ent. It seems unnecessary to summarize the testimony here, as 
the only contentions between the parties relate rather to the con- 
clusions to be drawn than to the details of fact themselves. The 
pertinent facts are set out below in the Findings of Fact. Parts 
of the testimony are referred to in the Conclusions in disposing 
of the contentions of the parties. 

At the close of the hearing, the examiner gave until April 21, 
1952, for submitting suggested findings and briefs. Complainant 
filed appropriate recommendations, but respondent filed nothing. 
The hearing examiner issued his report on May 1, 1952, recom- 
mending that the respondent be found to have violated the act 
as charged. A copy of the report was served upon respondent’s 
counsel on May 8, 1952. The respondent filed no exceptions to the 
report and this decision and order are substantially as proposed 
by the hearing examiner. 


FINDINGS OF FACT 


1. Producers Livestock Commission Company, Inc., the re- 
spondent, is a private corporation registered under the act as a 
market agency and dealer to buy and sell livestock on commission 
and for its own account at its stockyard at Abilene, Texas, which 
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stockyard at all times material herein was posted as subject to 
the act. 


2. The act provides that a stockyard is subject to it after the 
Secretary of Agriculture has ascertained, and posted notice, that 
such stockyard has an area as large as twenty thousand square 
feet and is used for sale or shipment of livestock in or affecting 
interstate commerce (7 U.S.C. 202). 


38. The activity of making investigations of stockyards under 
this provision of the act in the Fort Worth district (Texas and 
a part of New Mexico) was curtailed because of the advent of 
World War II. Upon its resumption after the war, the first in- 
vestigations made were of stockyards located in towns where there 
were already posted stockyards. There had been a posted stock- 
yard at Abilene since 1941, and accordingly investigation was 
made of respondent’s stockyard. It was found to be of the requi- 
site size and character, and was “posted” (i.e., notice was posted as 
required by the act) on November 19, 1948. It was then the intent 
of the Livestock Branch to make such investigation of all stock- 
yards in the district as funds became available, but the activity 
was later curtailed. There are now posted in the district about 
eleven other “auction markets,” or stockyards like respondent’s 
where most of the livestock is sold at auction. It is probable that 
if investigations were made of all unposted stockyards in the 
district, others would be posted. 


4. At all times material herein section 201.42 of the regula- 
tions under the act provided as follows (9 CFR 201.42): 

“§ 201.42. Shippers’ proceeds accounts. If the Secretary 
finds that any market agency or licensee has used for purposes 
of its own any proceeds derived from the sale of livestock 
or live poultry handled on a commission or agency basis, or 
any funds received for the purchase of livestock or live poul- 
try on a commission or agency basis, or any other funds 
which have come into its possession in its capacity of an 
agent, such market agency or licensee shall thereafter deposit 
the gross proceeds received from the sale of livestock or live 
poultry handled on a commission or agency basis in a separate 
bank account designated as ‘Shippers’ Proceeds Account,’ or 
by a similar identifying designation. Such account shall be 
drawn on only for payment of the net proceeds to the per- 
son or persons entitled thereto and to obtain therefrom the 
sums due the market agency or licensee as compensation for 
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its services as set out in its tariffs and for such sums as may 


be required to pay all legal charges against the consignments 
of livestock or live poultry as the market agency or licensee 
may, in its capacity as agent, be required to pay for and on 
behalf of the owner or consignor. For the proper maintenance 
of such accounts and in order to expedite examination thereof 
by duly authorized representatives of the Administration, the 
market agency or licensee in each case shall keep the accounts 
in a manner which will clearly reflect the handling of the 
funds in compliance with the requirements of this section.” 


5. Pursuant to section 202.5(a) of the applicable rules of prac- 
tice (9 CFR 202.5(a)), the following stipulation was made by the 
parties: 


“1. The Producers Livestock Commission Company, a cor- 
poration, is registered under the Packers and Stockyards Act 
(hereinafter referred to as the Act) as a market agency and 
dealer operating at the Producers Livestock Commission Com- 
pany Stockyards, Abilene, Texas. 


2. The Secretary of Agriculture ascertained that the Pro- 
ducers Livestock Commission Company Stockyards, Abilene, 
Texas, was a stockyard as defined in the Act, and notice 
thereof was given more than thirty days prior to January 1, 
1949, to the operator of the stockyard and to the public, as 
required by the Act. 


3. An audit of the registrant’s books and records by an ac- 
countant of the Department of Agriculture shows that the 
registrant has used funds belonging to consignors of livestock 
for the purpose of financing purchases of livestock handled 
by the registrant on a dealer basis and for paying operating 
expenses of the registrant, to wit: 


(a) On February 14, 1950, the registrant’s current assets 
consisted of proceeds receivable $14,862.75 and livestock in- 
ventory valued at $545.06, or a total in current assets of 
$15,407.81 as compared to total current liabilities of $33,- 
891.39, consisting of bank overdraft $26,842.66, accounts pay- 
able $5,902.36, taxes $146.37, and an amount of $1,000 pay- 
able monthly by the registrant on a demand note. 


(b) At divers times between November 1949 and February 
1950, the registrant used funds belonging to consignors of 
livestock for the purpose of financing purchases of livestock 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 518 


handled on a dealer basis by the registrant and for paying 
operating expenses of the registrant. 

IT IS HEREBY STIPULATED AND AGREED by and be- 
tween the Director of the Livestock Branch, Production and 
Marketing Administration, U. S. Department of Agriculture, 
and the Producers Livestock Commission Company, Inc., that 
the facts above stated are admitted by the Producers Live- 
stock Commission Company, Inc., and are true and correct. 
IT IS FURTHER STIPULATED AND AGREED that the 
registrant will, within a period of ten days from the date of 
this stipulation, establish and maintain a custodial bank ac- 
count for shippers’ proceeds in conformity with the require- 
ments of Section 201.42 of regulations under the Packers 
and Stockyards Act and that upon the establishment of such 
custodial bank account the registrant will deposit sufficient 
funds in the account to restore any shortage in shippers’ pro- 
ceeds funds existing as of that date. 

IT IS FURTHER STIPULATED AND AGREED that if 
at any time in the future the Producers Livestock Commission 
Company, Inc., engages in any practice prohibited under the 


Packers and Stockyards Act, as amended, this stipulation 
shall be admissible as evidence of the acts, facts and prac- 
tices set forth herein in any subsequent proceeding against 
the Producers Livestock Commission Company, Inc., under 
the provisions of the Act before the Secretary of Agriculture. 


PRODUCERS LIVESTOCK COMMISSION COMPANY, INC. 
By (signed) W. O. KEMPER 
Dated May 5, 1950. ~ 

(Signed) H. E. REED 

Director, Livestock Branch 

Production and Marketing Administration 

Dated May 12, 1950.” 


6. Respondent opened the bank account for shippers’ proceeds, 
as stipulated, but has continued to use the funds therein to pay 
shippers for livestock which respondent has purchased for its own 
account. 

7. Since before February 19, 1951, respondent’s liabilities have 
exceeded its assets, and it has been, and still is, insolvent. 


8. Respondent has engaged as a commission merchant and 
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dealer since April 27, 1951, without having furnished the bond re- 
quired by the act and the regulations thereunder (7 U.S.C. 204 
and 9 CFR 201.27-201.32). 


CONCLUSIONS 


Finding 1, alleged in the complaint and admitted by the re- 
spondent, simply identifies the respondent and shows that it is 
regulated by the act. 

Findings 2 and 8 are not strictly necessary as a basis for this 
decision and order. They are included because respondent’s presi- 
dent made the statement at the hearing that respondent was dis- 
criminated against by being made subject to the act when other 
similar auction markets in Texas were not. The matters set out 
in these two findings were then brought out and were not in any 
way contradicted. 

We do not think it a legal defense to show that others may 
have escaped detection or conviction for similar offenses, but the 
apparent claim here does not go even that far. There was no as- 
sertion that the markets not posted are misusing their patrons’ 
funds or are insolvent, but only that they have not been “brought 
under” the act while respondent has been. If any criticism is to 
arise because there may be other markets which would be subject 
to the act if investigated, the reasons for not making the inves- 
tigations should be considered. According to the undisputed evi- 
dence in this record, there appears no basis for the claim that 
there was discrimination against this respondent in investigating 
its stockyard and finding it to be subject to the act. Indeed, if 
there is to be any inference that stockyards unregulated by the 
act are free to and do handle funds as respondent is charged with 
having done, any discrimination would seem to be against the 
shippers of livestock to those unregulated markets which would 
have been found subject to the act if investigation activities had 
not been curtailed. 

Finding 4 simply shows the requirements of the regulation in- 
volved, and Finding 5 shows that these requirements were called 
to respondent’s attention when it admitted violating them and 
agreed to comply with them. There is no dispute as to these two 
findings. 

Although respondent denied in its answer that it had misused 
its shippers’ proceeds, its president testified at the hearing that 
when it bought cattle that had been put up for auction but not 
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sold, it paid for these cattle out of the shippers’ proceeds bank 
account. Thus the testimony of both parties supports Finding 6, 
to the effect that even after setting up the separate account, re- 
spondent used funds from the account to finance its own purchases. 
These funds, collected from the purchasers of livestock sold for 
shippers, belong to the shippers, not to the respondent. Use of 
such funds other than for distribution.to or for the shippers for 
whom they were received constitutes an unreasonable and unfair 
practice in violation of sections 307 and 312 of the act. United 
States v. Donahue, 59 F. (2d) 1019 (C.C.A. 8th, 1932) ; In re Beck- 
ham and Simpson, 9 A.D. 1203 (1950). In view of the stipulation 
and the circumstances surrounding the establishment of the sep- 
arate bank account, we must discount Mr. Kemper’s testimony 
that he thought it was all right to buy cattle with shippers’ funds, 
and conclude that respondent’s continuing to use these funds for 
itself was in flagrant disregard of the provisions of law, was will- 
ful as a matter of law, and authorizes suspension of respondent’s 
registration. 

In its answer respondent attacked the accuracy of figures con- 
tained in the allegations that it was insolvent. Figures submitted 
at the hearing as having been taken from respondent’s records 
by a Government accountant showed that on February 19, 1951, 
respondent’s total liabilities exceeded its total assets by $34,696.06, 
and current liabilities exceeded current assets by over $90,000. 
A balance sheet submitted with respondent’s answer, which its 
auditor testified he had prepared, showed that on July 31, 1951, 
respondent’s liabilities exceeded its assets by $10,866.65. The au- 
ditor testified that he has not found support for some of the 
amounts shown as accounts receivable in respondent’s records, 
and he was reluctant to say anyone was insolvent, but he con- 
ceded that a firm was considered insolvent when its liabilities 
exceeded its assets. We think it is perfectly clear that respond- 
ent was shown to be insolvent, as stated in Finding 7. This war- 
rants suspension of registration under 7 U.S.C. 204. 

Respondent did not deny that it has been and is operating with- 
out a bond, and such fact is set out in Finding 8. Mr. Kemper 
testified that he had furnished one bond that had not been ac- 
cepted, and had applied for another one. Further testimony 
showed that the bond refused was by a company not approved 
by the United States Treasury Department. The regulations spec- 
ify the requisites and amounts of bonds to meet requirements. As 
the act requires registrants to be bonded, those who deal with 
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respondent are entitled to believe that it has complied with the 
bonding requirements, and its continuing to operate without a 
bond is an unfair and deceptive practice in violation of the act. 

Respondent should be ordered to cease and desist from the vio- 
lations shown, and its registration should be suspended for 30 
days and thereafter until it shows itself to be solvent and bonded, 
as recommended by the complainant. 


ORDER 
Respondent shall cease and desist from: 


1. Using funds received as proceeds of sales of livestock sold 
on commission for any purpose except payment of lawful mar- 
keting charges in connection with the sales concerned and remit- 
tance of net proceeds to the shippers; 


2. Operating while insolvent; and 


3. Operating without maintaining a bond accepted in accord- 

ance with the act and regulations. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account des- 
ignated as “Shippers’ Proceeds Account” or some similar iden- 
tification, and shall not withdraw funds therefrom for any pur- 
poses except those from which shippers’ proceeds may be properly 
used, in accordance with section 201.42 of the regulations under 
the act. 

Respondent’s registration is suspended for 30 days and there- 
after until respondent has submitted (1) evidence satisfactory 
to the Director of the Livestock Branch, Production and Market- 
ing Administration, that it is solvent, and (2) a bond acceptable 
under the act and regulations. 

This order shall become effective on the 10th day after this date. 


(No. 3170) 


In re MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. 
P&S Doc. No. 534. Decided June 18, 1952. 


Modification and Continuation of Rates and Charges 


Upon petition by respondents and answer by Livestock Branch respondents , 
are authorized to file and put into effect an amendment to their current 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 525 


526 


schedule of rates and charges and the current schedule as so modified 
is continued. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Wm. T. Quinn, of Arabi, Louisiana, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 


The respondents are now operating under an order issued on 
January 31, 1952 (11 A.D. 26) authorizing them to continue as- 
sessing to and including March 15, 1953 the schedule of rates and 
charges established by an order dated March 9, 1951 (10 A.D. 
335), as modified by an order dated August 23, 1951 (10 A.D. 
1072). 

By a petition filed on May 19, 1952, respondents requested au- 
thority to put into effect a proposed Amendment No. III to Tariff 
No. 8, the current schedule of rates and charges. Notice of this 
petition and its contents was published in the Federal Register 
on May 28, 1952°(17 F.R. 4854), and all interested persons were 
given an opportunity to be heard in the matter. No interested 
person has notified the Hearing Clerk of a desire to be heard. 

On June 13, 1952, the Livestock Branch, Production and Mar- 
keting Administration, by its attorney, filed an answer recom- 
mending that an order be issued authorizing respondent to put 
into effect the proposed amendment and continuing the current 
schedule of rates and charges as so modified for a period of one 
year from the effective date of the order to be issued. The recom- 
mendation of the Livestock Branch was made upon the condition 
that the order require respondents, in lieu of the reporting re- 
quirement of prior orders, to execute in detail and file not later 
than March 15, 1953 reports of their operations for the year 1952 
on forms attached to the answer filed on June 13, 1952 designated 
as Forms LS-126 and LS-126-1. 

The respondents filed a telegram on June 12, 1952 indicating 
that they are agreeable to filing the specified reports. 

Inasmuch as the parties are agreed, the respondents are au- 
thorized to file and put into effect the amendment requested by 
the petition filed on May 19, 1952, and the current schedule of 
rates and charges as so modified is continued in effect during the 
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life of this order. In lieu of the reporting requirement of prior 
orders, respondents shall execute in detail and file not later than 
March 15, 1953 reports of their operations for the year 1952 on 
the forms attached to the answer filed by the Livestock Branch 


‘on June 138, 1952. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become ef- 
fective as soon as possible. All interested persons have been af- 
forded an opportunity to be heard in the matter. The Packers and 
Stockyards Act provides that orders of this nature shall not be- 
come effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making it ef- 
fective in less than 30 days. 

This order shall become effective on July 1, 1952 and remain 
in effect to and including June 30, 1953, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3171) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS IN 
THE DESIGNATED AREA OF NEW YORK CITY, NEW YORK. P&S 
Doc. No. 1146. Decided June 19, 1952. 


Continuation of Rates and Charges 
Upon supplemental petition by respondents and answer by Livestock Branch 
currently authorized commission charges are continued. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, 
of New York, New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
March 10, 1952 (11 A.D. 278), continuing in effect to and in- 
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cluding July 2, 1952 the commission charges authorized by an 
order issued on March 29, 1951 (10 A.D. 351). 

By their supplemental petition filed on March 19, 1952, the 
respondents request that the currently authorized commission 
charges “be made permanent or remain in effect until such time 
as the respondents herein may file an application for a new rate 
and order entered on said application.” 

On June 5, 1952, the Livestock Branch, Production and Market- 
ing Administration, by its attorney, filed an answer to respond- 
ents’ supplemental petition recommending that the currently 
authorized commission charges be continued in effect to and in- 
cluding April 3, 1953, unless changed or extended by further order 
before that date. 

Prior to the issuance of the order of March 29, 1951, authoriz- 
ing the current commission charges, notice of the petition therefor 
was given to the public and opportunity was provided for inter- 
ested persons to be heard in the matter. Inasmuch as the present 
supplemental petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order, it is found 
that further noticé and public procedure on this order are un- 
necessary. 

Inasmuch as the parties are agreed that the currently author- 
ized commission charges should be continued, such charges, as 
set forth in the order of March 29, 1951, are continued in effect 
to and including April 3, 1953, unless changed or extended by 
further order before that date. 

The respondents shall (1) keep accurate and detailed records 
of expenditures for “business getting and maintaining,” and (2) 
furnish, 30 days before the expiration date of this order, operat- 
ing statements showing information with respect to revenues and 
expenses similar to the operating statements attached to and made 
a part of respondents’ petition filed on November 13, 1950, which 
operating statements shall be modified to show the breakdown 
of expenses for “business getting and maintaining.” 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire that it become effective 
upon the expiration of the order of March 10, 1952. The Packers 
and Stockyards Act provides that orders of this nature shall not 
become effective in less than five days after the date thereof. 
Undue delay in making this order effective may adversely affect 
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the marketing of live poultry. Accordingly, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on July 3, 1952 and remain 
in effect to and including April 3, 1953, unless changed or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3172) 


In re RALPH G. ZIMMERMAN. P&S Doc. No. 1976. Decided June 
30, 1952. 


Suspension of Registration—Cease and Desist— 

Unfair and Deceptive Practice—Issuing Checks 

Without Sufficient Funds in Bank—Operating 
Business While Insolvent—Consent Order 


Where respondent was charged with certain violations of the act and the 
latter consented to the issuance, without a hearing, of cease and desist 
and suspension of registration orders, the respondent is directed to 
cease and desist from engaging in the unfair and deceptive practice of 
issuing checks to cover the cost of livestock purchased by him at the 
stockyards knowing that he did not have on deposit in the banks upon 
which such checks were drawn sufficient funds to pay such checks, and 
from engaging in business as a dealer without being registered as a 
dealer, and his registration is suspended for a period of 90 days and 
thereafter until respondent has satisfactorily demonstrated that he is 
no longer insolvent. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Robert D. Mullin of Wear & Boland, of Omaha, Nebraska, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing filed on March 14, 1952 by H. E. Reed, Direc- 
tor of the Livestock Branch, Production and Marketing Admin- 
istration. On April 4, 1952, respondent filed an answer waiving 
an oral hearing, admitting the jurisdictional allegations in the 
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order of inquiry, and making certain explanations with respect 
to the charges of violation of the act. Subsequently, on May 26, 
1952, respondent filed an amended answer admitting all of the 
allegations of the order of inquiry, renewing, in mitigation there- 
of, his explanations concerning the charges of violation, and con- 
senting “‘to the issuance, without hearing, of an order: 


(a) Requiring him to cease and desist from the violations 
alleged in the Order of Inquiry, and 


(b) Suspending his registration for a period of 90 days 
from the effective date of such order and thereafter until 
such time as he demonstrates to the satisfaction of the Live- 
stock Branch, Production and Marketing Administration, that 
he is no longer insolvent.” 


FINDINGS OF FACT 


1. The Broken Bow Stockyards, Broken Bow, Nebraska, and 
the Fairbury Livestock Company, Fairbury, Nebraska, herein- 
after referred to as the stockyards, at all times mentioned herein 
were posted stockyards subject to the provisions of the act. 


2. Respondent, an individual, is registered with the Secretary 
as a dealer to buy and sell livestock for his own account at various 
posted stockyards in the State of Nebraska, including the Broken 
Bow Stockyards, Broken Bow, Nebraska; and at the times of the 
transactions of respondent hereinafter referred to was so regis- 
tered. 


3. Respondent, during December, 1951, in the transactions 
set forth in the order of inquiry, engaged in the unfair and de- 
ceptive practice of issuing checks to cover the cost of livestock 
purchased by him at the stockyards knowing that he did not have 
on deposit in the banks upon which such checks were drawn suf- 
ficient funds to pay such checks. 


4. Respondent at the time of the transactions referred to in 
Finding of Fact 3 operated as a dealer at the stockyards while 
in a state of insolvency. 


5. Respondent during the month of December, 1951, engaged 
in business as a dealer at the Fairbury Livestock Company, Fair- 
bury, Nebraska, a posted stockyard, without being registered with 
the Secretary as a dealer at such stockyard. 


6. Respondent is insolvent. 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that he is insolvent within 
the meaning of the Act of Congress approved July 12, 1943 (7 
U.S.C. 204) and has violated sections 303 and 312(a) of the act 
(7 U.S.C. 2038, 213(a)). 

Respondent has consented to a cease and desist order and to 
a suspension of his registration. Complainant has recommended 
that the order consented to be issued .The order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act in the 
manner set forth in the Findings of Fact. 

Respondent’s registration under the act is suspended for a per- 
iod of 90 days from the effective date of this order and thereafter 
until such time as he demonstrates to the satisfaction of the Live- 
stock Branch, Production and Marketing Administration, that 
he is no longer insolvent. 

This order shall become effective on the sixth day after its ser- 
vice and copies hereof shall be served upon the parties by regis- 
tered mail or in person. 


(No. 3173) 


R. FISHER v. S. M. FLICKINGER Co., INC. PACA Doc. No. 5747. 
Decided June 3, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered 75 bags of Idaho 
potatoes and 15 bags of new potatoes to respondent in accordance with 
contract requirements, and that the potatoes were inspected and accepted, 
but the purchase price was not paid, and where respondent failed to file 
an answer, held, respondent’s failure to answer constitutes an admis- 
sion of the facts alleged in the complaint and a waiver of oral hearing, 
and its failure to pay the full purchase price promptly is a violation of 
section 2 of the act for which reparation, with interest, should be award- 
ed complainant. 


Mr. A. N. Brockway, of Pittsburgh, Pensylvania, for complainant. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 21 and amended on March 
26, 1952, it is alleged that complainant sold and delivered 75 bags 
of Idaho potatoes and 15 bags of new potatoes to respondent; that 
the potatoes were inspected and accepted by respondent’s broker; 
but that only part of the purchase price therefor was tendered by 
respondent. 


A copy of the report of investigation prepared by the Regu- 
latory Division, Fruit and Vegetable Branch, was served by reg- 
istered mail upon complainant on April 21, 1952. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on the same date. At 
the time of service of the formal complaint upon it, respondent 
was notified in writing that an answer thereto should be filed by 
it within 20 days thereafter, and that failure to answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice respondent failed to file an answer. The 
issuance of an order is therefore authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, R. Fisher, whose business 
address is 21st and Smallman Streets, Pittsburgh, Pennsylvania. 


2. Respondent, S. M. Flickinger Co., Inc., is a corporation 
whose address is 3159 Lockhourne Road, Columbus, Ohio. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about March 21, 1951, contemplating a shipment to 
be made in the course of interstate commerce, and through nego- 
tiations conducted by Frank Catanzaro, a buying broker located 
at Pittsburgh, Pennsylvania, who acted in such transaction as 
agent for respondent, the parties entered into a contract for the 
sale by complainant to respondent of 75 bags of Idaho potatoes 
[each containing 5 10-pound bags] at an agreed price of $2.25 
per bag, and 15 bags of new potatoes at an agreed price of $1.90 
per bag, or a total purchase price of $197.25, f.o.b. Pittsburgh, 
Pennsylvania. 


4, On or about the 21st day of March 1951, complainant ten- 
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dered to respondent’s broker, Frank Catanzaro, at Pittsburgh, 
Pennsylvania, potatoes meeting contract requirements. The po- 
tatoes were inspected and accepted by respondent’s broker. There- 
upon the potatoes were loaded on respondent’s truck, for shipment 
to Columbus, Ohio. 


5. Respondent tendered a payment of $141 to complainant in 
connection with the potatoes in question, but this payment was 
not accepted. There remains due complainant the original contract 
price of $197.25, no part of which has been paid. 


6. An informal complaint was filed on September 5, 1951, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 

Respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, as provided by the rules of 
practice (7 CFR 47.8(c)). 

The facts of record show that complainant sold to respondent 
75 bags of Idaho potatoes and 15 bags of new potatoes and that 
complainant delivered to respondent’s broker potatoes meeting 
contract requirements. Complainant’s allegations with respect to 
the terms of the contract and delivery by it are supported by cor- 
roborative evidence of record. During the informal investigative 
stages of the proceeding, respondent indicated that it tendered 
only a part of the invoice price because there was some evidence 
indicating a shortage in the shipment from complainant of 25 
bags upon arrival of the truck at destination in Columbus, Ohio. 
The evidence before us establishes that the required number of 
bags was delivered by complainant at Pittsburgh, Pennsylvania. 
Contract requirements having been met by complainant, and the 
potatoes having been accepted by and delivered to respondent’s 
agents, any loss from shortage occurring thereafter would fall 
on respondent, All this is aside from the fact that respondent, by 
its failure to file an answer, has constructively admitted the alle- 
gations of the complaint. 

In conclusion, respondent’s failure to pay promptly the full 
purchase price is a violation of section 2 of the act, for which 
reparation in the amount of $197.25, plus interest, should be 
awarded complainant. The facts should be published. 





ORDER 
Within 30 days from the date hereof, respondent shall pay to 
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complainant, as reparation, $197.25, plus interest thereon at the 
rate of 5 percent per annum from April 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3174) 


JOHN C. MoRITZ COMPANY v. WEINTER PRODUCE COMPANY, INC. 
PACA Doc. No. 5471. Decided June 3, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that he sold to respondent a truckload of toma- 
toes and that the latter paid only a part of the purchase price, and where 
respondent failed to file an answer, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint, and its failure to pay the balance of the purchase price is a vio- 
lation of the act for which reparation should be awarded complainant. 


John C. Moritz Company, of Philadelphia, Pennsylvania, complainant, pro 
se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed April 1, 1952, complainant 
seeks an award of reparation in the amount of $475, which is 
alleged to be the balance of the purchase price of 450 lugs of to- 
matoes sold to respondent during October 1951. 

An investigation was made by the Regulatory Division, Fruit 
and Vegetable Branch. A copy of the report of investigation was 
served upon complainant on April 28, 1952. On April 25, 1952, 
a copy of the report of investigation and a copy of the formal 
complaint were forwarded by registered mail to respondent’s last 
known business address, but the letter was returned marked “Not 
At Address Given.” On May 1, 1952, the foregoing copies were sent 
to respondent’s last known business address by regular mail in 
conformity with section 47.4 of the rules of practice. 

Enclosed with the complaint and report of investigation was 
a letter notifying respondent that an answer should be filed within 
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20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, John C. Moritz, doing busi- 
ness as John C. Moritz Company, whose business address is 134 
Walnut Street, Philadelphia, Pennsylvania. 


2. Respondent, Weiner Produce Company, Inc., is a corpora- 
tion, whose last known address is 43 Jay Street, New York, New 
York. At the time of transaction involved herein, respondent was 
licensed under the act. 


8. On or about October 11, 1951, in the course of interstate 
commerce, complainant sold to respondent 50 lugs of tomatoes 
at $1.75 per lug and 400 lugs of tomatoes at $1.50 per lug, making 
a total price of $687.50 f.0.b. Philadelphia, Pennsylvania. Acting 
for respondent in the transaction was its agent, Louis Gubel, 
1755 North 57th Street, Philadelphia. 


4, The 450 lugs of tomatoes were transported by truck from 
Philadelphia to New York, New York. Respondent accepted the 
tomatoes as being in compliance with the contract. 


5. Respondent made payments totaling $212.50. There is due 
and owing to complainant from respondent $475, the balance of 
the agreed purchase price. 


6. Formal complaint was filed April 1, 1952, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice 7 CFR 47.8(c)). 

During the investigation of the complaint by the Regulatory 
Division, respondent did not deny liability to complainant but 
pleaded financial inability to pay in full. Respondent made the 
following payments to complainant: December 3, 1951, $87.50; 
December 24, 1951, $75; and January 8, 1952, $50. Deducting 
these payments of $212.50 from the purchase price of $687.50, 
leaves a balance due of $475, 
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It is concluded that the failure of respondent to pay promptly 


to complainant the balance of the agreed purchase price is in 


violation of section 2 of the act. Complainant should be awarded f 


reparation in the amount of $475, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to | 


complainant, as reparation, $475, with interest thereon at the 

rate of 5 percent per annum from November 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3175) 
PACA Doc. No. 5728. Decided June 3, 1952. 


Dismissal Without Prejudice—Request of Complainant 


Where complainant advised the Department that respondent had paid $100 


on his indebtedness, and requested that the Department “consider the 
above claim closed unless we deem it necessary to re-open the case,” the 
complaint is dismissed without prejudice. 


Square Deal Fruit Co., of Winter Park, Florida, complainant, pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 8, 1951, complainant seeks 
to recover reparation for the balance allegedly due in connection 
with sales of oranges made to respondent. A copy of the formal 
complaint and a copy of the report of investigation prepared by 
the Regulatory Division, Fruit and Vegetable Branch, were served 
by registered mail upon respondent on November 17, 1951. A copy 
of the report of investigation was served by registered mail upon 
complainant on November 19, 1951. Copies of a supplemental re- 
port of investigation were served by registered mail upon re- 
spondent on April 23, 1952, and upon complainant on the follow- 
ing day. At the time of service of the formal complaint upon him, 
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respondent was given written notice that failure to file an answer 
to the complaint would constitute an admission of the facts al- 
leged therein and a waiver of oral hearing. Notwithstanding such 
notice, respondent failed to file an answer within the 20-day per- 
iod allowed for such filing. 

By letter dated May 20, 1952, complainant advised the Depart- 
ment that respondent had paid $100 on his indebtedness, and that 
complainant wished to withdraw its claim. Complainant requested 
that the Department “consider the above claim closed unless we 
deem it necessary to re-open the case.” Accordingly, the com- 
plaint should be, and is hereby dismissed without prejudice. 


Copies hereof shall be served upon the parties. 


(No. 3176) 


THOMAS J. MALONEY v. CASE FRUIT COMPANY. PACA Doc. No. 
5731. Decided June 5, 1952. 


Rejection of Commodity Without Reasonable Cause—Default 


Where complainant alleged that respondent rejected without reasonable cause 
a truckload of potatoes purchased from complainant and that it sus- 
tained a loss on resale of the potatoes, and where respondent failed to 
file an answer, held, that its failure to answer constitutes an admission of 
the facts alleged in the complaint, that its rejection of the potatoes was 
without reasonable cause, and that reparation should be awarded com- 
plainant for the loss sustained. 


Mr. Thomas J. Maloney, of Freehold, New Jersey, complainant, pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed an informal complaint dated August 24, 1951. 
In the formal complaint filed December 26, 1951, complainant 
alleges that respondent rejected without reasonable cause a truck- 
load of potatoes purchased on or about August 8, 1951, resulting 
in a loss to complainant of $197.75. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, and a copy of the for- 
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mal complaint were served upon respondent on March 24, 1952, 
A copy of the report of investigation was served upon complainant 
on March 31, 1952. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer thereto should be filed within 
20 days thereafter and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Nevertheless, 
respondent has not filed an answer. The issuance of an order is 
therefore authorized without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Thomas J. Maloney, whose 
address is Freehold, New Jersey. 


2. Respondent is an individual, Harry Cohen, doing business 
as Case Fruit Company, whose business address is 2637 East 40th 
Street, Cleveland, Ohio. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about August 8, 1951, in the course of interstate 
commerce, complainant contracted to sell to respondent one truck- 
load of potatoes consisting of approximately 100 100-pound sacks 
of Cobbler potatoes, grade U.S. No. 1, Size B, at $1.15 per sack 
delivered and the balance of the load to be 100-pound sacks of 
Cobbler potatoes, grade U.S. No. 1, Size A, 2-inch minimum, at 
$2.15 per sack delivered. The contract was negotiated between the 
parties by a broker, Arthur G. Benzle & Son, 4000 Orange Ave- 
nue, Cleveland, Ohio. 


4. On or about August 8, 1951, complainant shipped to re- 
spondent one truckload of Cobbler potatoes consisting of 100 100- 
pound sacks grading U.S. No. 1, Size B, and 275 100-pound sacks 
grading U.S. No. 1, Size A, 2-inch minimum. 


5. The truckload of potatoes arrived at Cleveland on or about 
August 9, 1951. Respondent rejected the potatoes. 


6. On August 10, 1951, at complainant’s request, a Federal 
inspection was made of the potatoes. The inspection was restrict- 
ed to the product in two stacks in the rear of the trailer and 
the upper two layers of the remainder of the load. The potatoes 
were certified to be of the grades specified in the contract, with 
less than one percent soft rot. 


7. Complainant resold the rejected truckload of potatoes 
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through the broker to Paul Cianciola, Cleveland, Ohio. The price 
received for the 275 sacks was $1.65 per sack delivered and the 
price for the 100 sacks was $.90 per sack delivered, making a 
total of $543.75. 


8. There is due and owing to complainant from respondent 
$162.50, the deflerence between $706.25, the value of the potatoes 
delivered at the contract prices, and $543.75, the price received 
for the potatoes on the resale. 


9. Formal complaint was filed December 26, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as pro- 
vided by the rules of practice (7 CFR 47.8(c)). 

The record discloses that complainant contracted to sell to re- 
spondent a truckload of potatoes which were to be of certain 
grades on arrival at destination. Attached to the formal complaint 
is a copy of the broker’s standard memorandum of sale from 


which it appears that the potatoes were ordered on August 8, 
1951, and the sale was confirmed the same day; the time of ship- 
ment was “Today”; manner of shipment was to be by truck; the 
basis of sale was “delivered,” and the quantity, commodity, grade 
and price were “1 Truck U.S. #1 Cobblers approx: 100-Size Bee 
@ $1.15, Balance Size A, 2” Minimum $2.15, New Branded Hun- 
dreds.” The Federal inspection certificate issued at Cleveland, 
Ohio, establishes that the potatoes were of the grades specified 
in the memorandum of sale. It is concluded that the potatoes ten- 
dered to respondent were in accordance with the contract speci- 
fications, and, therefore, respondent’s rejection of the potatoes 
was without reasonable cause and in violation of section 2 of 
the act. 

In the formal complaint, complainant alleges that his damages 
as a result of the rejection total $197.75. Apparently, this amount 
consists of $162.50, the difference between the contract price of 
the potatoes delivered and the price received on resale, $9 the 
cost of the Federal inspection at Cleveland, and $26.25, the bro- 
kerage paid to the broker. The cost of Federal inspection is not 
allowed because it was not a direct loss occurring by reason of 
the rejection. Instead it was an expenditure for obtaining evi- | 
dence to support complainant’s position that the potatoes were 
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of the grades specified in the contract. The item for brokerage 
is not allowed because it is not stated whether the brokerage was 
for negotiating the original contract or for reselling the potatoes 
after rejection, or both. Complainant would have borne the bro- 
kerage for negotiating the original contract even if the potatoes 
had been accepted by respondent. Reparation should be awarded 
complainant in the amount of $162.50, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $162.50, plus interest thereon at the 
rate of 5 percent per annum from September 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3177) 


Ecco PACKING COMPANY v. BARFIELD & COMPANY AND RIES, 
Munoz & ANTUN Corp. PACA Doc. No. 4972. Decided June 
11, 1952. 


Dismissal—Petition for Reconsideration 
Petition dismissed where the previous order is supported by evidence of rec- 
ord and applicable principles of law. 
Ries, Munoz & Antun Corp., of New York, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 

In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on January 23, 1952, awarding reparation 
to complainant against respondent Barfield & Company (here- 
inafter referred to as Barfield) in the amount of $201.04, plus 
interest, and reparation to complainant against respondent Ries, 
Munoz & Antun Corp. (hereinafter referred to as Ries) in the 
amount of $1,912.30, plus interest. Copies of the order were served 
by registered mail on each of the parties. Upon the request of re- 
spondent Ries for an extension of time to file a petition for re- 
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consideration, the proceeding was stayed by order dated February 
19, 1952, pending the issuance of another order herein. On April 
15, 1952, and within the required time, Ries filed its petition for 
reconsideration. 


In the first paragraph of the Stay Order of February 19, 1952, 
it is stated that the order of January 23, 1952, awarded repara- 
tion to complainant against respondent Ries and dismissed the 
complaint as to respondent Barfield. Commencing on the second 
line of the first paragraph, the Stay Order is corrected to read as 
follows: “an order was issued on January 23, 1952 awarding 
reparation to complainant against respondent Ries, Munoz & An- 
tun Corp. in connection with the complaint on the frozen apricots, 
and to complainant against respondent Barfield and Company in 
connection with the complaint on the frozen plums.” 


The petition for reconsideration does not challenge any of the 
findings or conclusions relative to the complaint covering the 
frozen plums. In its petition, respondent Ries contends there is 
no legal or factual basis for our findings and conclusions with re- 
spect to the issuance by Ries of an order to complainant for the 
shipment of the 1,500 dozen packages of frozen apricots covered 
by the second complaint in this proceeding. Ries’ argument is 
based on the fact that instructions covering the apricots were not 
contained in a teletype from it to Ecco, dated October 8, or in 
shipping instructions issued by it to Ecco on October 9 [1946]. 
We are not persuaded, because the apricots were not ordered in 
certain documents pointed to by respondent Ries, that they were 
never ordered at all. The order upon which complainant relies was 
a teletype message received by it from Ries on or about September 
11, 1946. We think the evidence supports our previous findings in 
favor of complainant with respect to the teletype order of Sep- 
tember 11, 1946. 


With respect to that part of our discussion of January 23, 1952, 
wherein we noted that respondent Ries did not deny or offer evi- 
dence to disprove any of complainant’s deposition evidence, and 
did not introduce the testimony of Jack Sexton in this proceed- 
ing, respondent Ries states that “it is quite possible that the 
reviewing officer did not have before him all of the facts.” As 
Ries points out, the testimony of Jack Sexton was introduced in 
Cortley Frosted Foods, Inc. v. Ecco Packing Company and Ecco 
Frozen Foods Company, etc., PACA Docket Nos. 4935 through 
4939. Sexton’s testimony, however, was not introduced directly, — 
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and was not incorporated by reference as a part of the record of 
this proceeding. The parties in this case are different from the 
parties in the cases referred to and, whereas the cases may be 
“related”, the decision in this proceeding was based upon its own 
record. The observation was therefore correct that Ries did not 
introduce the testimony of Jack Sexton in this proceeding. As to 
the weight given Ries’ evidence, both oral and written, it appears 
the discussion contained in our order of January 23, 1952, is suf- 
ficiently clear. 


Respondent Ries has suggested also that the reviewing officer 
may not have had before him the letter of September 2, 1948, 
addressed by complainant’s counsel to Ray Ritzenthaler, a copy 
of which is submitted with complainant’s petition for reconsid- 
eration. Such letter had not previously been offered as a part of 
the evidence in this proceeding although it does constitute a part 
of the record in some “related” Ecco cases. In our view, this evi- 
dence does not, and would not have changed in any material re- 
spect our findings and conclusions of January 23, 1952. 


In conclusion, it is our opinion that the order of January 23, 
1952, is supported by the evidence of record and applicable prin- 
ciples of law. The petition for reconsideration is dismissed with- 
out prior service thereof upon the other parties. 


Both reparation awards made in the order of January 23, 1952, 
shall be paid within 30 days from the date of this order. 


This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 3178) 


Ecco PACKING COMPANY v. BRIGHTON FREEZER & LOCKER Co., 
AND RIES, MuNoz & ANTUN Corp. PACA Doc. No. 4982. De- 
cided June 11, 1952. 


Dismissal—Petition for Reconsideration 


Petition dismissed where the previous order is supported by evidence of 
record and applicable principles of law. 


Ries, Munoz & Antun Corp., of New York, New York, respondent, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on January 23, 1952, awarding reparation in 
favor of complainant against respondent Ries, Munoz & Antun 
Corp. (hereinafter referred to as Ries) in the amount of $229.98, 
plus interest, and dismissing the complaint against respondent 
Brighton Freezer & Locker Co. Copies of the order were served 
by registered mail on the parties. Upon the request of respond- 
ent Ries for an extension of time to file a petition for reconsid- 
eration, the proceeding was stayed by order dated February 19, 
1952, pending the issuance of another order herein. On April 15, 
1952, and within the required time, Ries filed its petition for 
reconsideration requesting that the order of January 23, 1952 be 
reversed so far as it directed this respondent to pay reparation 
to complainant. Ries contends there is no basis for our findings 
or conclusions with respect to teletype order of October 19, 1946 
from Ries to Ecco upon the basis of which shipment was made 
by complainant. 

Ries points out that the findings and conclusions in this case 
are almost identical with those in Ecco Packing Co. v. Barfield & 
Company and Ries, Munoz & Antun Corp., PACA Docket No. 
4972. Ries also has filed a petition for reconsideration in the Bar- 
field case, and requests that all the arguments, exhibits, and other 
matter contained in said petition be considered in the instant case 
as if the same were fully set forth herein. As requested, we have 
considered, so far as they may be applicable to the facts in this 
case, all the arguments, exhibits, and other matters contained in 
Ries’ petition filed in PACA Docket No. 4972 as though fully set 
forth herein. 

In our opinion no substantial benefit would be derived from an 
elaboration upon the fir- «< ‘or conclusions contained in our order 
of January 23, 1952 it. .uwis proceeding. It is our conclusion that 
the order is supported by the evidence of record and by applicable 
principles of law. The petition for reconsideration is dismissed 
without prior service upon the other parties. 

The reparation awarded in our order of January 23, 1952, shall 
be paid within 30 days from the date hereof. 

This order shall be published, and copies hereof shall be served 
upon the parties. 
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(No. 3179) 


Ecco PACKING COMPANY v. FROZEN FOODS OF SYRACUSE, INC. AND 
RIES, MUNOZ & ANTUN Corp. PACA Doc. No. 4970. Decided 
June 11, 1952. 


Dismissal—Petition for Reconsideration 


Petition dismissed where the previous order is suported by evidence of rec- 
ord and applicable principles of law. 


Ries, Munoz & Antun Corp., of New York, New York, respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding upder the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on January 23, awarding reperation to com- 
plainant against respondent Ries, Munoz & Antun Corp. (here- 
inafter referred to as Ries) in the amount of $459.96, plus in- 
terest, and the complaint was dismissed against respondent Frozen 
Foods of Syracuse, Inc. Copies of the order were served by reg- 
istered mail on the parties. Upon the request of respondent Ries 
for an extension of time to file a petition for reconsideration, the 
proceeding was stayed by order dated February 19, 1952, pending 
the issuance of another order herein. On April 15, 1952, and 
within the required time, Ries field its petition for reconsidera- 
tion requesting that the order of January 23, 1952 be reversed 
so far as it directed this respondent to pay reparation to com- 
plainant. Ries contends there is no basis for our findings or con- 
clusions with respect to the teletype order of October 19, 1946, 
from Ries to Ecco, upon the basis of which shipment was made 
by complainant. 

Ries point out that the findings and conclusions in this case 
are almost identical with those in Ecco Packing v. Barfield & Com- 
pany and Ries, Munoz & Antun Corp., PACA Docket No. 4972. 
Ries also has filed a petition for reconsideration in the Barfield 
case, and requests that all arguments, exhibits, and other matter 
contained in said petition be considered in the instant case as if 
the same were fully set forth herein. As requested, we have con- 
sidered, so far as they may be applicable to the facts in this 
case, all the arguments, exhibits, and other matters contained in 
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Ries’ petition filed in PACA Docket No. 4972 as though fully set 
forth herein. 


In our opinion no substantial benefit would be derived from 
an elaboration upon the findings or conclusions contained in our 
order of January 23, 1952 in this proceeding. It is our conclu- 
sion that the order is supported by evidence of record and by 
applicable principles of law. The petition for reconsideration is 
dismissed without prior service upon the other parties. 


The reparation awarded in our order of January 23, 1952, shall 
be paid within 30 days from the date hereof. 


This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 3180) 


S. M. JONES & COMPANY v. GALLINI PRODUCE COMPANY. PACA 
Doc. No. 5746. Decided June 11, 1952. 


Produce Warranted as Certain Percentage of U. S. 
Grade—Basis for Determining Good Delivery Thereof 


In determining whether good delivery has been made of a contract calling 
for produce of a certain percentage of a U. S. grade, the tolerances 
provided in the grade for decay, or other factors causing progressive de- 
terioration, must be applied. An inspection certificate showing produce 
referred to therein as being of a certain percentage of a U. S. grade 
cannot be considered as indicating that good delivery has been made on 
a contract calling for such percentage of the grade if it shows decay, 
or other factors causing progressive deterioration, in excess of the tol- 
erances provided in the grade. 


Delivery of Produce Failing to Meet Contract 

Specifications—Tolerance—New Agreemcnt 

Between Parties After Arrival as Constituting 
Waiver of Seller’s Breach of Warranty 


Where the inspection certificate showed a shipment of corn contained 3 per- 
cent decay (1 percent in excess of tolerance allowed for corn of U. S. 
No. 1 quality), it is concluded that seller delivered corn failing to meet 
contract specifications due to presence of decay in excess of the toler- 
ance allowed for U. S. No. 1 quality, but since the parties entered into a 
new agreement after arrival of the shipment at destination whereby seller 
granted an allowance to the buyer, the buyer’s acceptance thereof served 
as a waiver of seller’s breach of warranty. 
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Failure to Promptly Pay Adjusted Purchase Price—Default 


Where complainant sold to respondent a shipment of green corn, respond- 
ent accepted the corn upon arrival after requesting an allowance which 
was granted by complainant, but paid complainant only a portion of 
the adjusted price, and also failed to answer the complaint filed against 
it, it is held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and its failure to prompt- 
ly pay the adjusted purchase price is a violation of section 2 of the act 
for which reparation should be awarded complainant. 


S. M. Jones & Company, of New Bern, North Carolina, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 13, 1951, in which 
complainant alleges that it sold to respondent a truckload of green 
corn in May 1951, and that respondent accepted the shipment 
upon delivery, but has failed to pay the agreed price therefor. 
A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Regulatory Division, Fruit and Vegetable 
Branch, were served by registered mail upon respondent on April 
21, 1952. On April 19, 1952, a copy of the report of investigation 
was likewise served upon complainant. 

At the time of the service of the formal complaint upon re- 
spondent, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint. Respondent did not file an 
answer, however, and the issuance of an order is, therefore, au- 
thorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel M. Jones, doing bus- 
iness as 8S. M. Jones & Company, whose address is Box 67, New 
Bern, North Carolina. 


2. Respondent is an individual, Louis D. Gallini, doing busi- 
ness as Gallini Produce Company, whose address is 2025 Cadiz 
Street, Dallas, Texas. At the time of this transaction, respond- 
ent was licensed under the act. 
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3. On or about May 18, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload of green corn, 6-dozen size, approximately 75 percent 
U. S. No. 1, at an agreed price of $1.85 per crate, f.o.b. shipping 
point, plus $35 for top ice, for a total invoice price of $1,122.80. 


4. The corn was Federally inspected at shipping point on the 
date of shipment and was reported to grade “Approximately 75% 
U. 8S. No. 1 Quality, (8% decay).” 


5. On May 18, 1951, complainant shipped, in a truck operated 
by A & B Carriers, from Canal Point, Florida, in interstate com- 
merce, to respondent at Dallas, Texas, 588 crates of green corn 
which failed to meet requirements of the contract due to the pres- 
ence of decay in excess of the tolerance allowed for U.S. No. 1 
quality. 

6. The shipment arrived at Dallas, Texas, on May 22, 1951, 
and respondent called complainant by telephone and requested 
an allowance due to a sharp decline in the market since the pur- 
chase. Complainant granted an allowance of 25 cents per crate, 
reducing the invoice price to $975.80. 


7. Respondent accepted the shipment of corn following the 
price adjustment, but has paid complainant only $550 of the 
amount due, leaving a balance now due and owing from respond- 
ent to complainant of $425.80. 


8. The formal complaint was filed on November 13, 1951, 
which was within 9 months from the time the cause of action 
therein alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR, 47.8(c)). 

In determining whether good delivery has been made on a 
contract calling for produce of a certain percentage of a U. S. 
grade, there must be applied the tolerances provided in the grade 
for decay or other factors causing progressive deterioration. A 
certificate showing the produce referred to therein as being of 
a percentage of a U. S. grade cannot be considered as indicating 
that good delivery has been made on a contract calling for such 
percentage of the grade if it shows an amount of decay or other 
factors causing progressive deterioration in excess of the toler- 
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ance provided in the grade. Anonymous Deciston, 4 A. D. 363. The 
shipping point inspection certificate here shows that the corn 
contained 3 percent decay, which is 1 percent in excess of the 
tolerance allowed for corn of U.S. No. 1 quality. Therefore, com- 
plainant failed to ship corn which met contract specifications. 
However, a new agreement was entered into by the parties after 
arrival of the shipment at destination, whereby complainant 
granted an allowance to respondent of 25 cents per crate. It should 
also be noted that the record contains an admission of liability 
in writing by respondent (Ex. 3, Rep. Inv.) for the adjusted in- 
voice price of $975.80. Since respondent has paid $550 of this 
amount, there remains due and owing to complainant the sum of 
$425.80. 

It is concluded that respondent’s failure to pay promptly and 
in full the adjusted purchase price for the corn purchased and 
accepted by it from complainant is a violation of section 2 of the 
act, and complainant should be awarded reparation in the amount 
of the unpaid balance of the adjusted purchase price, plus inter- 
est. The facts and circumstances should be published. 


548 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $425.80, with interest at the 
rate of 5 percent per annum from June 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. > 
Copies hereof shall be served upon the parties. 


(No. 3181) 


MAX MAYERS v. J. E. NELSON & SONS. PACA Doc. No. 5488. De- 
cided June 11, 1952. 


Procedure—Alleged Improper Party Respondent— 
Conduct of Party to Proceeding as Creating Estoppel 


Where respondent, in an action for damages based on breach of warranty, 
denied that it was a party to the transaction and alleged that the prod- 
uce was sold to complainant by a member of respondent partnership 
solely in his individual capacity, but all correspondence relating to the 
purchase and sale was signed by respondent partnership, which never 
denied it was a party to the transaction, either to complainant or to the 
Department during the investigation of the complaint, and first denied 
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this fact in its answer to the formal complaint, it is held, that in view 
of respondent’s conduct during the transaction and throughout the in- 
vestigation of the complaint, and its failure to notify complainant and 
the Department at the proper time if it was not, in fact, a party to the 
transaction, respondent is estopped to deny that it was a party to the 
transaction and to maintain this defense. 


Estoppel, Arises When 


Estoppel arises when a person, by that which he does or says or abstains 


from doing or saying, causes or permits another person to believe a 
thing to be true, and to act upon such belief otherwise than but for 
that belief he would have acted; or when one by his words or conduct 
wilfully causes another to believe the existence of a certain state of 
facts, and induces him to act on that belief, so as to alter his previous 
position, or to omit to assert some right which he otherwise would have 
asserted. 


Estoppel—Intent to Deceive or Mislead Not a 
Necessary Element 


In order to create an estoppel, one’s conduct need not be characterized by 


an actual intent to mislead or deceive. It is sufficient that his acts, dec- 
larations, or silence be of such character as to have the natural effect 
of influencing the person to whom it is addressed to do, or not to do, 
to his detriment, what he would not otherwise have done. 


Purchase After Inspection—No Implied Warranty Arises 


Where complainant alleged in its action for damages based upon respond- 


ent’s breach of warranty that respondent represented apples to be U. S. 
No. 1 and it developed that only one-third of the apples were U. S. 
No. 1, but the evidence disclosed that complainant personally inspected 
the fruit prior to the purchase and that respondent’s agent stated he 
had never seen the apples and made no express warranty as to quality 
or condition, it is held, that where a buyer purchases a commodity on 
the basis of his personal inspection, he is liable for the agreed purchase 
price regardless of later discovery as to quality or condition; that under 
such circumstances no implied warranties will arise; and that the 
buyer is without recourse against the seller for any loss or damage 
which may result from quality or condition subsequent to the purchase. 


New Contract After Purchase—Agreement to Sell for 
Account of Another Without Deducting Commission 


Where respondent agreed upon arrival of the shipment of apples at desti- 


nation to dispose of the major portion of the apples for complainant’s 
account and agreed that it would not deduct any brokerage or com- 
mission, but in rendering an account sales respondent deducted $314.97 
selling charges, it is held, that this was in violation of the agreement 
between the parties and respondent’s failure to remit the full amount 
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of the proceeds from the resale of the apples is a violation of section 
2 of the act for which reparation should be awarded complainant. 


Messrs. Cohen, Rosenbaum & Scher, of Newark, New Jersey, for complain- 
ant. Messrs. Nelson & Campbell, of Altoona, Pennsylvania, for respond- 
dent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on May 3, 1950. Formal com- 
plaint was filed January 16, 1951. On February 15, 1951, a copy 
of the report of investigation made by the Regulatory Division, 
Fruit and Vegetable Branch, and a copy of the formal complaint 
were served upon J. E. Nelson & Sons, by registered mail. Com- 
plainant was served with a copy of the report of investigation 
by regular mail posted March 6, 1951, in accordance with the pro- 
visions of section 47.4 of the rules of practice under the act. 

Complainant alleges that on or about November 9, 1949, it pur- 
chased from J. E. Nelson & Sons, 1,593 bushels of apples, U. S. 
No. 1, 24% inches up, only 300 bushels of which met grade re- 
quirements. It is claimed that this constituted a breach of war- 
ranty and a failure on the part of J. E. Nelson & Sons to furnish 
apples of the kind, grade, and quality specified in the contract. 
Complainant alleges damages of $715.07, the difference between 
what the apples would have been worth had they met contract 
specifications and the market value of the apples actually deliv- 
ered, plus loss of sale profits. 

J. E. Nelson & Sons filed an answer on March 6, 1951, averring 
that neither respondent partnership nor any of the named re- 
spondents, as partners of J. E.. Nelson & Sons, were parties to 
the contract for sale of the apples in controversy. It is alleged 
by respondent that the contract was entered into by and between 
complainant and J. E. Nelson, individually, doing business as 
J. E. Nelson Fruit Farm, Altoona, Pennsylvania, and that the ap- 
ples were purchased and accepted solely on the basis of complain- 
ant’s personal inspection of the fruit while in storage. 

At respondent’s request, an oral hearing was held at Altoona, 
Pennsylvania, on September 26, 1951. Harry Polonsky, a partner, 
testified for complainant. Three witnesses testified on behalf of 
respondent. Respondent was represented by counsel at the hear- 
ing. No attorney appeared for complainant. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Max Meyers and 
Harry Polonsky, doing business as Max Meyers, whose address 
is Chambersburg Trust Company Building, Chambersburg, Penn- 
sylvania. 


2. Respondent, at the time of the transaction, was a partner- 
ship composed of James E. Nelson, James W. Nelson, and Donald 
G. Nelson, doing business as J. E. Nelson & Sons, whose address 
is Altoona, Pennsylvania. Respondent was licensed under the act 
at the time of the transaction in dispute. However, on November 
2, 1950, a new license was issued to Donald G. Nelson and James 
W. Nelson to do business in the name of J. E. Nelson & Sons. The 
new partnership certified that it assumes all the assets and lia- 
bilities of the former partnership. 


3. Onor about November 9, 1949, complainant purchased from 
respondent 1,593 bushels of Rome Beauty apples, Mattern pack, 
at the agreed price of $2.25 per bushel, f.o.b. Berkeley Cold Stor- 
age Company, Berkeley Springs, West Virginia, for a total price 
of $3,584.25, complainant to pay storage of 20 cents per bushel. 
Prior to sale, complainant partner, Max Meyers, inspected or 
had full opportunity to inspect the apples in storage. No warranty 
or representation was made by the seller as to the grade or qual- 
ity of the apples, it being understood that in purchasing the fruit 
complainant was to rely solely upon its own inspection. 


4. Complainant’s check for $2,000 in part payment of the ap- 
ples was received by respondent on November 10, 1949. The bal- 
ance of the agreed purchase price, $1,584.25, was received by 
respondent on January 12, 1950. In remitting payments, com- 
plainant made no objection whatever as to kind, grade, or quality 
of the fruit. 


5. On or about November 27, 1949, complainant sold and de- 
livered 300 bushels of the apples to the Great Atlantic & Pacific 
Tea Company in Philadelphia, Pennsylvania, for $2.75 per bushel. 
On or about November 29, 1949, complainant delivered a second 
load of 300 bushels which was rejected by the Great Atlantic & 
Pacific Tea Company because of quality and color. The rejected 
300 bushels of apples were placed in cold storage at Philadelphia 
by complainant. 


6. Federal inspection of the apples remaining in storage at 
Berkeley Springs, West Virginia, was made on February 16, 1950. 
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The apples were certified as failing to grade U. S. No. 1, 24% 
inches up, as marked, because of grade defects ranging from 3 
to 30, averaging approximately 15 percent, consisting chiefly of 
Scab and undercolored fruit. 


7. On or about March 7, 1950, respondent agreed to sell the 
balance of the apples, 1,293 bushels, for complainant’s account. 
Respondent agreed further that it would not charge complainant 
any brokerage or commission for the sale of the remaining ap- 
ples. In remitting resale proceeds to complainant, however, re- 
spondent deducted commission charges totaling $314.97. 


8. Informal complaint was filed on May 3, 1950, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 

The first question to be determined in this case is whether J. E. 
Nelson & Sons is a proper party respondent to the proceeding. 
The partnership, J. E. Nelson & Sons, contends that the apples 
in question were sold to complainant by J. E. Nelson Fruit Farm, 
which is owned and operated solely by J. E. Nelson, individually. 
This position is supported by the testimony of J. E. Nelson at the 
hearing. The only other evidence in the file offered in support 
of respondent’s contention is an invoice sent to complainant on 
a billhead bearing the words “J. E. Nelson Fruit Farm.” 

It is a fact admitted by respondent that complainant did not 
know J. E. Nelson or J. E. Nelson Fruit Farm or J. E. Nelson & 
Sons, and had never done business with either of the parties prior 
to this transaction. All of the correspondence relating to the trans- 
action was between complainant and J. E. Nelson & Sons. Gen- 
erally, the letters were signed “J. E. Nelson & Sons, by J. E. Nel- 
son,” but occasionally the correspondence was signed by another 
member of the partnership. Significantly, the initial letter of No- 
vember 10, 1949, the day following the transaction, enclosing in- 
voice to complainant and confirming the sale, was on the stationery 
of J. E. Nelson & Sons and was signed “J. E. Nelson & Sons, by 
J. E. Nelson.” At no time prior to the filing of the answer to the 
formal complaint was it ever contended by respondent that it was 
not a party to the transaction. During the investigation conducted 
by the Department prior to the filing of the formal complaint, J. E. 
Nelson & Sons replied to the Department’s correspondence and in- 
quiries concerning the transaction as if it were the seller of the 
apples in controversy and the true party respondent in this mat- 
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ter. Moreover, soon after the controversy arose between the par- 
ties, J. E. Nelson & Sons offered to sell the remainder of the apples 
in storage—complainant having already sold 300 bushels—for 
complainant’s account, without deducting any commission or bro- 
kerage. Complainant says it knew nothing about J. E. Nelson Fruit 
Farm and paid no particular attention to the billhead of the invoice 
received from respondent. Respondent makes a point of the fact 
that complainant’s checks in payment of the purchase price were 
made payable to J. E. Nelson and not to J. E. Nelson & Sons. It 
might also be pointed out that neither were the checks made pay- 
able to J. E. Nelson Fruit Farm. 

As stated above, respondent’s first claim that it was not a party 
to the transaction was made in its answer to the formal complaint, 
which was filed on March 6, 1951. This was more than a year 
after the transaction occurred and at a time when it was too late 
for complainant to file a complaint under the act against a dif- 
ferent party. In view of respondent’s conduct during the trans- 
action and throughout the investigation of the complaint filed 
against it, and its failure to notify complainant and the Depart- 
ment at the proper time if it was not, in fact, a party to the 
transaction, it is our opinion that respondent is estopped to deny 
that it was a party to the transaction and to maintain this de- 
fense. Estoppel arises when a person, by that which he does or 
says or abstains from doing or saying, causes or permits another 
person to believe a thing to be true, and to act upon such belief 
otherwise than but for that belief he would have acted. Lengyel 
et ux v. Peregrin, 182 A. (Conn. 1926) 459. 

In a more recent case, decided in August 1950, the Supreme 
Judicial Court of Maine had this to say: Estoppel generally arises 
“when one, by his words or conduct, willfully causes another to 
believe the existence of a certain state of facts, and induces him 
to act on that belief, so as to alter his previous position, or to omit 
to assert some right which he otherwise would have asserted. 

-’ In such a case, the first party “shall not afterwards be 
permitted to set up a different state of facts to the injury of him 
thus deceived.” Berman et al. v. Griggs et al., 75 Atl. 2d 363. J. E. 
Nelson & Sons, by keeping silent until it was too late for com- 
plainant to file a new complaint against J. E. Nelson Fruit Farm 
has created a situation which, if permitted to stand, would result 
in a loss of complainant’s right to secure an adjudication in this 
forum of his claim on the merits. We do not say that J. E. Nelson 
& Sons actually intended to deceive or mislead complainant by 
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its silence. However, in order to create an estoppel, one’s conduct 
need not be characterized by an actual intent to mislead or de- 
ceive. It is sufficient that his acts, declarations, or silence be of 
such a character as to have the natural effect of influencing the 
person to whom it is addressed to do, or not to do, to his detri- 
ment, what he would not otherwise have done. Berman et al. v. 
Griggs et al., supra. We think, unquestionably, if it had been 
brought to complainant’s attention at the outset of the trans- 
action that J. E. Nelson & Sons had no interest in the apples, 
which belonged to J. E. Nelson Fruit Farm, or even at the time 
the investigation by the Department was started, complainant 
would have filed a new complaint against J. E. Nelson Fruit Farm, 
or would have amended the complaint to join the Fruit Farm as 
a party respondent. 

Respondent’s next ground of defense is based, it says, upon in- 
formation and belief; i.e., that the apples were sold to complain- 
ant solely upon the basis of complainant’s own inspection of the 
fruit prior to sale. In view of the evidence, we are in accord with 
this contention. Max Meyers, for complainant, admittedly pur- 
chased the apples after he inspected them in storage at Berkeley 
Springs, West Virginia. This was also very frankly admitted by 
Harry Polonsky, who testified for complainant at the hearing. In 
the absence of an express warranty, where buyer purchases a 
commodity on the basis of his personal inspection he is liable for 
the agreed purchase price regardless of later discoveries as to 
quality or condition. Moe’s Potato Co. v. James Buzzcana, 8 A.D. 
1029. No implied warranties will arise and the buyer is without 
recourse against the seller for any loss or damage which may re- 
sult from the quality or condition subsequent to the purchase. 
Fleischer Bros. & Danziger, Inc. v Horowitz & Grill, 8 A.D. 927. 
Complainant contends that reliance was placed upon the mark- 
ings on the crates ‘Mattern Orchards, Holidaysburg, Pa., U. S. 
No. 1.” It seems clear from the record, however, that respondent 
had nothing to do with these markings; that at the time of sale 
no reference was made to grade; and that the sale was negoti- 
ated only after personal examination by complainant’s Max Mey- 
ers. While it appears that complainant may have encountered 
some difficulties in conducting complete examination of the fruit, 
the fact remains that complainant was afforded an opportunity 
to make as full and as detailed an inspection as it desired. Re- 
spondent’s invoice, which was received in evidence, contains no 
specification as to grade as would be expected if the sale was made 
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on that basis. We must conclude, therefore, that complainant pur- 
chased the apples after personal inspection and that the seller 
gave no warranties as to grade, quality, or condition. 

There remains for consideration the resale contract between 
complainant and respondent J. E. Nelson & Sons. Complainant’s 
rights against respondent under this contract in no way depend 
on the principle of estoppel. Respondent agreed to sell the apples 
for complainant’s account, which it did, and rendered an account 
sales to complainant. The following letter from respondent to the 
complainant, dated March 7, 1950, a copy of which is a part of the 
report of investigation, clearly shows the agreement between com- 
plainant and respondent: 


“Max Myers 
Chambersburg Trust Co. Bldg. 
Chambersburg, Pa. 
Dear Mr. Myers: 

In accordance with your letter of March 6, 1950, and 
pursuant to our telephone conversation of the previous day 
we shall make every effort to sell for you as many as possible 
of your Mattern Rome Beauty apples in the Berkeley Cold 
Storage. We shall submit any and all offers to you for your 
acceptance or refusal before making sales, and under the 
circumstances we will not charge any brokerage or commis- 
sion on anything we may be able to sell, as stated to you over 
the telephone. 


It must be understood that we are agreeing to do this 
solely as a favor to you and without obligation on our part 
in connection with these apples. 


Please send us a letter confirming this, as we do not want 
to have any misunderstanding regarding this lot of apples. 


Very truly yours, 

J. E. Nelson & Sons 

By 
JEN :es 
PS Mattern has agreed to deliver these apples, whatever 
we sell, free of charge with his own truck.” 


Respondent contends (E. 3-2 Inv. Rep.) that this letter merely 
refers to sales from storage at Berkeley Springs, West Virginia, 
and that no acceptable offers were received for the apples at stor- 
age, thus necessitating disposal on a jobbing basis through the 
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warehouse of J. E. Nelson & Sons at Altoona, Pennsylvania. Re- 
spondent also points out that in disposing of 300 bushels of the 
apples in storage at Philadelphia for complainants’ account, no 
agreement was reached regarding handling expenses. It is re- 
spondent’s position that at no time was there an agreement or 
understanding with complainant that any of the apples would 
be handled without reimbursement for actual selling expenses or 
that there would be a waiver of brokerage or commission. With 
this we must disagree. The letter is clear and unambiguous in- 
sofar as it states “. . . we will not charge any brokerage 
or commission on anything we may be able to sell, 
While respondent emphasizes that the letter refers only to annie 
“in the Berkeley Cold Storage,” we believe such wording was used 
merely as descriptive of the locality where the apples were ini- 
tially stored. In reselling the apples for complainant’s account, 
respondent assessed selling charges in the amount of $314.97. 
This was in violation of the agreement with complainant. 
It is concluded that respondent’s failure to remit the full amount 
of the proceeds from the resale of the apples without deducting 
a commission, is in violation of section 2 of the act. Reparation 


should be awarded against respondent and in favor of complain- 
ant in the amount of $314.97, with interest, and the facts should 
be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $314.97, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3182) 


Hi-Moor FARM v. CLIFFORD H. SMITH. PACA Doc. No. 5758. De- 
cided June 17, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered two truckloads of 
peaches to respondent, in accordance with contract requirements, and 
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that the peaches were received and accepted by the latter, but only a 
part of the purchase price has been paid, and where respondent failed 
to file an answer, held, his failure to answer constitutes an admission 
of the facts alleged in the complaint and a waiver of oral hearing, and 
his failure to pay the balance of the purchase price is a violation of 
section 2 of the act for which reparation, with interest, should be awarded 
complainant. 


South Carolina Peach Growers Association, of Spartanburg, South Carolina, 
for complainant. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 7, 1952, complainant seeks 
reparation in the amount of $540, which is alleged to be the un- 
paid balance of the purchase price for two truckloads of peaches 
sold and delivered to respondent. 


A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served by regis- 
tered mail upon complainant on April 18, 1952. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail on respondent on April 28, 1952. At the 
time of service of the formal complaint upon him, respondent was 
notified in writing that an answer thereto should be filed by him 
within 20 days, and that failure to file an answer would consti- 
tute an admission of the allegations of the complaint and a waiver 
of oral hearing. Notwithstanding such notice, respondent failed 
to file an answer. The issuance of an order is therefore authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mrs. George B. 
and K. T. Moore, doing business under the trade name of Hi- 
Moor Farm, whose post office business address is 537 Otis Boule- 
vard, Spartanburg, South Carolina. 


2. Respondent is an individual, Clifford H. Smith, whose post 
office address is Box 168, Winnsboro, Louisiana. At the time of 
the transaction involved herein, respondent was not licensed un- 
der the act but was subject to license. Respondent on November 
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30, 1951, obtained a license and paid arrearage to cover the period 
of the transaction in question. 


8. On or about August 30, 1951, in the course of interstate 
commerce, the parties entered into an oral contract for the sale 
by complainant to respondent of one truckload of ungraded peaches 
at an agreed purchase price of $1 per bushel f.o.b. shipping point 
in the State of South Carolina. On or about September 1, 1951, 
in the course of interstate commerce, the parties entered into an 
oral contract for the sale by complainant to respondent of one 
truckload of ungraded peaches at an agreed purchase price of $1 
per bushel f.o.b. shipping point in the State of South Carolina. 
The quantity of peaches involved in the two sales totaled 600 
bushels, and amounted to a total purchase price of $600. The 
peaches were not inspected at shipping point, but were sold as 
orchard run fruit. 


4. On August 30 and September 1, 1951, complainant loaded 
for shipment from Inman, South Carolina, to respondent at Moore- 
head, Mississippi, and Winnsboro, Louisiana, respectively, peaches 
meeting contract requirements, and in the manner agreed upon. 


The peaches were loaded at shipping point on trucks operated by 
respondent and were received and accepted by respondent. 
5. Respondent has paid complainant only $60 of the original 
purchase price of $600, leaving a balance due complainant of $540. 
6. The formal complaint was filed on April 7, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint, as provided by the rules of practice (7 CFR 47.8(c)). 

The record shows that complainant sold and delivered two truck- 
loads of peaches to respondent in accordance with oral agree- 
ments entered into between the parties, and that respondent re- 
ceived and accepted the peaches. On August 30, 1951 respondent 
issued its check payable to complainant in the amount of $380, 
and its check on September 1, 1951 payable to complainant for 
$220. Both checks were returned by the bank to complainant 
marked “Insufficient funds.” Thereafter respondent, in a written 
statement, acknowledged his indebtedness to complainant and 
agreed to pay the amount due in installment payments. Respond- 
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ent did make the first payment of $60, but has failed and refused 
to make any of the remaining payments. There now remains due 
complainant an unpaid balance of $540. Respondent’s failure to 
pay promptly the full amount due is a violation of section 2 of 
the act for which reparation in the amount of $540, plus interest, 
should be awarded complainant. The facts should be published. 


ORDER 
Within 30 days from the date hereof respondent shall pay to 
complainant as reparation $540, plus interest thereon at the rate 
of 5 percent per annum from January 1, 1952, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3183) 


L. ToRN & SON v. L. B. COLE PRODUCE. PACA Doc. No. 5759. De- 
cided June 17, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered to respondent one 
truckload of watermelons meeting contract requirements, and that the 
watermelons were received and accepted by the latter, but no part of 
the purchase price has been paid, and where respondent failed to an- 
swer, held, that his failure to answer constitutes a waiver of oral hear- 
ing and an admission of the facts alleged in the complaint, and his 
failure to pay promptly the full purchase price is a violation of section 
2 of the act for which reparation should be awarded complainant. 


Mr. L. Torn & Son, of Elsinore, California, complainant, pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 7, 1952, complainant seeks 
to recover as reparation $658.38 which is alleged to be the unpaid 
purchase price for a truckload of watermelons sold and delivered 
to respondent. 

A copy of the report of investigation prepared by the Regula- 
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tory Division, Fruit and Vegetable Branch, was served by reg- 
istered mail upon complainant on April 14, 1952. A copy of the 
report of investigation and a copy of the formal complaint were 
served by registered mail upon respondent on May 1, 1952. At 
the time of service of the formal complaint upon it, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days, and that failure to answer would constitute a 
waiver of oral hearing and an admission of the allegations of the 
complaint. Notwithstanding such notice, respondent failed to file 
an answer. The issuance of an order is therefore authorized with- 
out further proceedings. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Ralph Torn and 
Milton Bernard Torn, doing business under the trade name of L. 
Torn & Son, whose post office address is Elsinore, California. 


2. Respondent is an individual, Leonard B. Cole, doing busi- 
ness under the trade name of L. B. Cole Produce, whose post office 
address is 408 Ninth Street, Alamosa, Colorado. At the time of 
the transaction involved herein, respondent was licensed under 


the act. 


3. On or about June 14, 1951, in the course of interstate com- 
merce, the parties entered into a contract for the sale by complain- 
ant to respondent of one truckload of watermelons, without speci- 
fication as to grade or size, at an agreed price of $57.50 per ton, 
or a total sale price of $658.38, f.0.b. Brawley, California. 


4. On or about June 14, 1951, watermelons meeting contract 
requirements were delivered by complainant, in the manner agreed 
upon between the parties, to respondent’s truck at shipping point 
in the State of California for shipment to respondent at Alamosa, 
Colorado. The watermelons were received and accepted by re- 
spondent. 


5. Respondent has failed and refused to pay the purchase price 
of the watermelons, or any part thereof. 


6. The formal complaint was filed on March 7, 1952, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the al- 
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legations contained in the complaint, as provided by the rules 
of practice (7 CFR 47.8(c)). 

Evidence submitted by complainant lends support to its allega- 
tions to the effect that it sold a truckload of watermelons to re- 
spondent; and that the watermelons were inspected at point of 
shipment, met contract requirements, and were received and ac- 
cepted by respondent without complaint. No part of the purchase 
price has been paid. Respondent’s failure to pay promptly the full 
purchase price is a violation of section 2 of the act for which 
reparation in the amount of $658.38, with interest, should be 
awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $658.38, plus interest thereon at the 
rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3184) 


MARKET PLACE PRODUCE Co. v. RAYMOND LA VERGNE PRODUCE 
CoMPANY. PACA Doc. No. 5758. Decided June 19, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that he sold and delivered to respondent a truck- 
load of fruit and vegetables for which the latter has paid only a part of 
the agreed purchase price, and where respondent did not file an answer, 
held, that respondent’s failure to answer constitutes an admission of the 
facts alleged in the complaint, and that its failure to pay promptly the 
balance of the purchase price is a violation of the act for which repara- 
tion should be awarded complainant. 


Market Place Produce Co., of New Orleans, Louisiana, complainant, pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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Informal complaint was filed February 19, 1951, and formal com- 
plaint was filed March 20, 1952. Complainant seeks to recover 
$191, the balance of the purchase price of a truckload of fruit 
and vegetables allegedly sold to respondent on November 22, 1950. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon 
complainant on May 5, 1952. A copy of the formal complaint and 
a copy of the report of investigation were served upon respond- 
ent on May 2, 1952. 

At the time of service of the copy of the formal complaint, re- 
spondent was notified in writing that an answer should be filed 
within 20 days after receipt of such notice, and that failure to 
file an answer would be deemed an admission of the allegations 
of the complaint. Notwithstanding such notice, respondent failed 
to file an answer. The issuance of an order is therefore authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Joseph C. Segari 
and Elliott W. Fassbehder, doing business as Market Place Prod- 
uce Co., whose address is 67 French Market Place, New Orleans, 
Louisiana. 


2. Respondent is an individual, Raymond LaVergne, doing bus- 
iness as Raymond LaVergne Produce Company, whose address 
is P.O. Box 68, Hampshire, Texas. Respondent was not licensed 
at the time of the transaction involved herein, but was subject 
to license. On April 27, 1951, respondent paid $15 arrearage to 
cover the period in which he operated without a valid license. 


3. On November 22, 1950, in the course of interstate com- 
merce, complainant sold to respondent a mixed load of fruit and 
vegetables, including onions, potatoes, tomatoes, peppers, oranges 
and pears, for a total price of $271 f.o.b. New Orleans, Louisiana. 


4. The load of fruit and vegetables was transported by truck 
from New Orleans to Hampshire, Texas. Respondent accepted the 
produce. 


5. On the purchase price of $271, respondent has paid com- 
plainant $80, leaving a balance due and owing of $191. 


6. Informal complaint was filed February 19, 1951, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


As provided by the rules of practice (7 CFR 47.8(c)), respond- 
ent’s failure to file an answer to the formal complaint constitutes 
an admission of the facts alleged in the complaint. 

The report of investigation shows that respondent was inter- 
viewed at Hampshire, Texas, on November 5, 1951, by an inves- 
tigator from the Regulatory Division. Respondent did not deny 
the purchase of produce as claimed by complainant or the amount 
due, but stated that as a result of unforeseen circumstances he 
was unable to pay at that time. He promised to pay complainant 
as soon as possible. Various small payments totaling $80 have 
been made. 

Respondent’s failure to pay promptly the full amount due for 
the truckload of produce purchased from complainant is in vio- 
lation of section 2 of the act. Reparation in the amount of $191, 
plus interest, should be awarded complainant against respond- 
ent. The facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $191, plus interest thereon at 
the rate of 5 percent per annum from December 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 3185) 


CALIFORNIA FRUIT EXCHANGE v. L. E. Myers. PACA Doc. No. 
5755. Decided June 30, 1952. 


Failure to Pay Purchase Prices—Default 


Where it is alleged that complainant in two separate transactions sold to 
respondent certain grapes at certain prices, that the latter accepted 
the grapes upon delivery, but failed to pay the purchase price of one 
shipment and issued two worthless checks in payment of the other ship- 
ment, which checks were never honored, and where respondent failed 
to answer, held, that respondent’s failure to answer constitutes an ad- 
mission of the facts alleged in the complaint and a waiver of oral hear- 
ing, and his failure to pay is a violation of section 2 of the act for 
which reparation should be awarded complainant. 
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Mr. E. M. Johnson, of Sacramento, California, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
two formal complaints, designated as Count No. 1 and Count No. 
II, were filed on April 21, 1952. Complainant alleges in Count No. 
I that it sold to respondent on or about October 10, 1951, a car- 
load of U. S. No. 1, Owl Brand, Tokay table grapes, for a total 
price of $1,687.50, with a stopover at Jackson, Mississippi, for 
partial unloading; that the shipment was accepted by respond- 
ent, but that respondent has not paid the purchase price or any 
part thereof. In Count II, complainant alleges that on or about 
September 17, 1951, it sold to respondent 350 lugs of Owl Brand, 
Tokay table grapes, for a total price of $674.51, being a portion 
of a car billed to Autrey Greer & Sons, Mobile, Alabama, with 
stopover at Laurel, Mississippi, for partial unloading by respond- 
ent; that respondent was tendered his portion of the shipment; 
that respondent issued in payment thereof two worthless checks 
which were returned to complainant unpaid because of lack of 
funds; and that respondent has failed to pay any part of the pur- 
chase price for the grapes. 

Copies of the formal complaints, together with a copy of the 
report of investigation, were served by registered mail upon re- 
spondent on May 1, 1952. On the same date, complainant was like- 
wise served with a copy of the report of investigation. At the time 
of the service of the complaints upon respondent, he was notified 
in writing that an answer to the complaints should be filed within 
20 days from receipt of such notice, and that failure to answer 
would constitute an admission of the allegations of the complaints 
and would be deemed a waiver of oral hearing. Respondent did 
not file an answer, however, and the issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, California Fruit Exchange, is a cooperative 
association whose address is P.O. Box No. 2038, Sacramento, Cal- 
ifornia. 

2. Respondent is an individual, L. E. Myers, whose address 
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is P.O. Box 174, Laurel, Mississippi. At the time of these trans- 
actions, respondent was licensed under the act. 


3. On or about October 10, 1951, in the course of interstate 
commerce, complainant sold to respondent a carload of U. S. No. 
1, Owl Brand, Lodi Tokay table grapes, at $1.50 per lug, f.o.b. 
California shipping point, plus $30 for precooling, for a total 
invoice price of $1,687.50. 


4. The grapes were Federally inspected at shipping point on 
the date of shipment and were certified as being U. S. No. 1 Tokay 
table grapes. 


5. On October 10, 1951, complainant shipped from Lodi, Cali- 
fornia, to respondent at Laurel, Mississippi, the kind, quality, 
grade, and brand of grapes called for by the contract and in the 
manner agreed upon in car numbered and initialed PFE 40327. 


6. Upon arrival of the shipment at destination, respondent ac- 
cepted the grapes in compliance with the contract, but has failed 
to pay complainant the agreed purchase price of $1,687.50, or any 
part thereof, which amount is now due and owing from respond- 
ent to complainant. 


7. On or about September 17, 1951, complainant sold to re- 
spondent, in the course of interstate commerce, 350 lugs of U. S. 
No. 1, Owl Brand, Lodi Tokay table grapes, at the agreed price 
of $1.90 per lug, f.o.b. California shipping point, plus $9.51 to 
cover prorated costs of precooling, or a total invoice price of 
$674.51; said grapes being a portion of a car of grapes billed to 
Autrey Greer & Sons, Mobile, Alabama, with stopover at Laurel, 
Mississippi, for partial unloading by respondent. 


8. On September 17, 1951, complainant shipped from Lodi, 
California, to respondent at Laurel, Mississippi, the kind, quality, 
grade, and brand of grapes called for by the contract and in the 
manner agreed upon in car numbered and initialed PFE 65064. 


9. Upon arrival of the shipment at Laurel, Mississippi, re- 
spondent accepted the 350 lugs of grapes in compliance with the 
contract and subsequently issued two separate checks, payable to 
complainant, in payment of the purchase price. Both checks were 
returned by the bank because of insufficient funds and respondent 
has failed to pay any part of the purchase price for the grapes. 
There is now due and owing to complainant from respondent in 
connection with this transaction the sum of $674.51. 
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10. Two formal complaints were filed on April 21, 1952, which 
was within 9 months from the time the causes of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaints con- 
stitutes an admission of the facts alleged in the complaints and 
a waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

It is concluded that respondent’s failure to promptly pay the 
purchase prices for the grapes shipped to and accepted by him 
from complainant is in violation of section 2 of the act, and com- 
plainant should be awarded reparation in the amount of the un- 
paid purchase prices, plus interest. The facts and circumstances 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,362.01, with interest at the 


rate of 5 percent per annum from November 1, 1951, until paid 
on $1,687.50, and interest at the rate of 5 percent per annum from 
October 1, 1951, until paid on $674.51. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3186) 


CURRITUCK EXCHANGE v. W. O. & H. A. BARNITZ. PACA Doc. No. 
5763. Decided June 30, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where it is alleged that complainant sold and delivered a truckload of po- 
tatoes to respondent and that the potatoes were received and accepted 
by the latter, but only a part of the purchase price has been paid, and 
where respondent failed to file an answer, held, respondent’s failure to 
answer constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint and respondent’s failure to pay the full 
purchase price promptly is a violation of section 2 of the act for which 
reparation should be awarded complainant. 
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Currituck Exchange, of Currituck, North Carolina, complainant, pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 21, 1952, complainant seeks 
to recover reparation in the amount of $517.60, which is alleged 
to be the balance due in connection with its sale and delivery of 
a truckload of potatoes to respondent. A copy of the formal com- 
plaint and a copy of the report of investigation prepared by the 
Regulatory Division, Fruit and Vegetable Branch, were served 
by registered mail on respondent on April 28, 1952. A copy of 
the report of investigation was served by registered mail on com- 
plainant on the same date. At the time of service of the formal 
complaint upon it, respondent was notified in writing that an an- 
swer thereto should be filed within 20 days and that failure to 
answer would constitute a waiver of hearing and an admission of 
the allegations of the complaint. Thereafter respondent requested 
and was granted an extension to June 2, 1952 within which to file 
an answer. Notwithstanding such notice and subsequent extension 
of time, respondent failed to file an answer. The issuance of an 
order is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Currituck Exchange, is a corporation whose 
post office address is Currituck, North Carolina. 


2. Respondent is a partnership composed of William O. Bar- 
nitz and Hayman A. Barnitz, doing business as W. O. and H. A. 
Barnitz, whose post office address is 418 West Main Street, Pom- 
eroy, Ohio. At the time of the transaction involved herein re- 
spondent was licensed under the act. 


3. On or about June 21, 1951, in the course of interstate com- 
merce, the parties entered into a contract for the sale by com- 
plainant to respondent of one truckload consisting of 350 bags of 
U. S. No. 1, size A, washed cobbler potatoes at a price of $2.40 
per bag, f.o.b. shipping point. On the date of sale potatoes meet- 
ing contract requirements were loaded by complainant for ship- 
ment from loading point in the State of North Carolina to re- 
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spondent at Pomeroy, Ohio. The potatoes were shipped in a truck 
supplied by respondent and, upon arrival of the shipment at des- 
tination, the potatoes were accepted by respondent. 


4. Of the total purchase price of $840.00 respondent has paid 
$322.40, leaving an unpaid balance due complainant of $517.60. 
Although requested to do so respondent has failed and refused 
to pay the balance due or any part thereof. 


5. Informal complaint was filed on August 29, 1951, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint (7 CFR 47.8(c)). 

During the informal investigative stages of the complaint re- 
spondent contended that the potatoes in question contained an 
excessive amount of decay upon arrival at destination. As evi- 
denced by a shipping point inspection certificate contained in the 
record, the potatoes met contract requirements at the time of 
loading at shipping point. This was an f.o.b. sale and risk of all 
loss or damage in transit not caused by the shipper is upon the 
buyer. It further appears that the decay complained of may have 
been caused by respondent’s failure properly to refrigerate the 
potatoes during shipment. Whatever may have been the merits 
or lack of merit in respondent’s contentions during the early stages 
of this proceeding, the issue has been foreclosed by respondent’s 
failure to file an answer. ‘ 

Respondent’s failure to pay the full purchase price promptly 
is a violation of section 2 of the act. Reparation in the amount 
of $517.60, the unpaid balance, plus interest, should be awarded 
complainant. 


ORDER 


Within 30 days from date hereof respondent shall pay to com- 
plainant, as reparation, $517.60, plus interest thereon at the rate 
of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3187) 


TROPICAL FRUIT COMPANY, S. A. v. JOHN HEATON. PACA Doc. 
No. 5673. Decided June 30, 1952. 


Failure to Pay Purchase Prices 


Where complainant alleged that it sold and delivered to respondent five 
lots of bananas for which the latter has failed to pay, and where re- 
spondent denied that he had been allowed all just credits, held, that 
since respondent offered no evidence to show he was entitled to any 
credits, complainant should be awarded reparation for the amount of 
the purchase prices. 


. Frank E. Trobaugh, of West Frankfort, Illinois, for complainant. Mr. 
Frank P. Hanagan, of Benton, Illinois, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


Formal complaint was filed October 26, 1951. Complainant seeks 
to recover $6,314.14, the alleged purchase prices of two truck- 
loads and three carloads of bananas sold to respondent between 
April 17 and June 17, 1951. A copy of the report of investigation 
prepared by the Regulatory Division, Fruit and Vegetable Branch, 
was served upon complainant’s attorney on December 11, 1951. 
A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on December 11, 1951. 

In an answer filed January 8, 1952, respondent states that he 
does not have sufficient knowledge or information to deny or ad- 
mit the allegations in the formal complaint with respect to 
amounts, values, and dates of the various shipments of bananas 
made by complainant to respondent. While respondent admits ow- 
ing money to complainant, he denies that this sum is $6,314.14, 
and denies that respondent was allowed all just credits, deduc- 
tions, and set-offs. 

Although the amount involved in this proceeding exceeded $500, 
neither party requested an oral hearing. Therefore, the short- 
ened method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Complainant re- 
quested that its verified complaint and attached exhibits be con- 
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sidered as its opening statement. In a letter dated May 2, 1952, 
which was served upon respondent’s attorney on May 5, 1952, re- 
spondent was given 20 days from the receipt of the letter within 
which to file an answering statement in the form of an affidavit 
or to request that his answer be considered as his answering 
statement. No reply to this letter has been received. 


FINDINGS OF FACT 

1. Complainant, Tropical Fruit Company, S. A., is a corpo- 
ration whose address is 421-23 Carondelet Street, New Orleans, 
Louisiana. 

2. Respondent is an individual, John Heaton, whose address 
is 304 South Logan Street, West Frankfort, Illinois. At the time 
of each of the transactions involved herein, respondent was li- 
censed under the act. 


38. In the course of interstate commerce, complainant sold and 
respondent purchased various loads of bananas f.0.b. New Orleans 
as follows: 

a. On or about April 17, 1951, a truckload of bananas, weigh- 


ing.29,370 pounds, at 7 cents per pound, plus a dock fee of $10.28, 
making a total purchase of $2,066.18. 

b. On or about April 23, 1951, car I.C. 50024 containing 14,- 
420 pounds of bananas, at 5 cents per pound, plus a messenger 
service charge of $30, making a total purchase price of $751; 

ce. On or about April 29, 1951, a truckload of bananas, weigh- 
ing 27,390 pounds, at 6 cents per pound, plus a dock fee of $9.59, 
making a total purchase price of $1,652.99; 

d. Onor about May 11, 1951, car I.C. 50311 containing 22,560 
pounds of bananas, at 6 cents per pound, plus a messenger service 
charge of $30, making a total of $1,383.60; 

e. On or about June 17, 1951, car NRC 17058 containing 19,- 
900 pounds of bananas at 5 cents per pound, plus a messenger 
service charge of $30, making a total of $1,025. 


4. The foregoing loads of bananas were shipped from New Or- 
leans to respondent at West Frankfort. Respondent received and 
accepted the bananas. 


5. Complainant forwarded to respondent invoices for the pur- 
chase prices of the five loads of bananas. For the bananas pur- 
chased on or about April 17, 1951, respondent made a partial 
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payment of $564.63. No further payments have been made by 
respondent on the first shipment or the subsequent ones. 


6. There is due and owing from respondent to complainant 
for the five loads of bananas the sum of $6,314.14. 


7. Formal complaint was filed October 26, 1951, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


It is stated in the formal complaint that between April 17 and 
June 17, 1951, complainant sold to respondent quantities of ba- 
nanas for the agreed purchase price of $6,314.14; that the bananas 
were shipped by rail and truck from New Orleans to West Frank- 
fort; and that complainant has made repeated demands upon re- 
spondent for payment and, although respondent has promised to 
pay the agreed price, he has failed to do so. Attached to the for- 
mal complaint are copies of five invoices, each of which relates 
to a shipment of bananas and shows the quantity and price. 

While respondent in his answer denied owing complainant $6,- 
314.14 and denied that complainant had allowed him all just 
credits, deductions, and set-offs, respondent has not shown that 
he is entitled to any credits. Respondent was given the opportu- 
nity to file an answering statement, but he did not. 

It is concluded that there is due and owing to complainant from 
respondent the sum of $6,314.14. Respondent’s failure to pay 
promptly this amount to complainant is in violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of $6,314.14, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $6,314.14, plus interest thereon 
at the rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 





